


DEPAR TMENT OF DEFENSE

48 CFR Parts 201, 202, 203, 204, 208,
209, 212, 214, 215, 216, 219, 222, 224,
225, 227, 228, 229, 231, 232, 233, 234,
235, 236, 237, 239, 242, 243, 245, 246,
249, 252, 253, and Appendices G and
) to Chapter 2

[Defense Acquisition Circular 91-12]

Defense Federal Acquisition
Regulation Supplement; Miscellaneous

Amendments

AGENCY: Department of Defense (DoD).
ACTION: Interm and fmal rules.

SUMMARY: Defense Acqmmtmn Circular
91-12 amends the Defense Federal
Acquisition Regulation Supplement
(DFARS) to revise, finalize, or add
language on contract reporting, required
sources of supplies and services,
contractor qualifications, economic
price adjustment, small business
programs, labor laws, foreign
acquisition, patent interchange
agreements, insurance, taxes, overseas
contracts, contract financing, contract
disputes, construction contracts,
acquisition of information resources,
contract administration, government
property, and quality assurance.

DATES: Effective date: June 24, 1997.

Comment date: Comments on the
interim rule (Jtem XVIII: Sections
225.872-1;: 225.872-2; 225.7005;
225.7007-1; 225.7007-3; 225.7007-4;
225.7010-1; 225.7010-2; 225.7010-3;
225.7016-1: 225.7016-2; 225.7016-3;
225.7019-1; 225.7019-1; 225.7019-
3(a)(1)(iv); 225.7022-1: 225.7022-2;
225.7022-3; 252.225-7016; and
252.225-7029) should be submitted in
writing to the address shown below on
or before August 25, 1997 to be
considered in the formulation of the
final rule.

ADDRESSES: Interested parties should
submit written comments on the interim
rule (Item XVIII) to: Defense Acquisition
Regulations Council. Attn: Ms. Amy
Williams, PDUSD(A&T)DP(DAR), IMD
3D138, 3062 Defense Pentagon,
Washington, DC 20301-3062. Telefax
number (703) 602-0350. Please cite
DFARS Cite 96-D319 in all
correspondence related to this rule.

FOR FURTHER INFORMATION CONTACT.
Itern XVIII—Ms. Amy Williams, (703)

602-0131:
All other itemms—Ms. Susan Buckmaster,

(703) 602-0131.
SUPPLEMENTARY INFORMATION:

A. Background

This Defense Acquisition Circular
(DAC) 91-12 includes 43 rules and

................

mlscellaneous editanal amendments
Twelve of the rules (Items 1, 111, VII, IX,
X1V, XVII, XIX, XXTI, XX1V, XXVI],
XXX, and XXXIX) were published
previously in the Federal Register and
thus are not included as part of this
notice of amendments to the Code of
Federal Regulations. These twelve rules
are being published in the DAC to
incorporate the previously published
amendments into the loose-leaf edition

of the DFARS.
The following information pertains to
Item XVI1II, Authority to Waive Foreign

Purchase Restrictions:
An interim DFARS rule implementing

Section 810 of the National Defense .
Authorization Act for Fiscal Year 1997
(Public 104-201) was published in the
Federal Register on January 17, 1897
(62 FR 2615), with a request for public
comments. Section 810, known as the
“"McCain Amendment,” added new
authority to waive the restrictions on
foreign purchases at 10 U.S5.C. 2534(a),
applicable to buses, chemical weapons
antidote, components for naval vessels,
and ball and roller bearings, permitting
waiver if application of the restrictions
would impede the reciprocal
procurement of defense items under a
memorandum of understanding with a
foreign country. The interim rule
provided this waiver authority to the
head of the contracting activity. Public
comments were received from four
respondents, all seeking more positive
and effective implementation of the

McCain Amendment.
On April 7, 1997, the Under Secretary

of Defense {Acquisition and
Technology), waived the foreign source
restrictions of 10 U.S.C. 2534(a) for the
acquisition of defense items
manufactured in qualifying countries
listed in DFARS 225.872-1. This
interim rule implements the waiver only
for those items restricted in the DFARS.
The restrictions on most naval vessel
components are handled by the
Department of the Navy. Acquisitions of
anchor and mooring chain, totally
enclosed lifeboat survival systems, and
noncommercial ball and roller bearings
are subject to additional defense
appropriations act restrictions. The
acquisition of chemical weapons

antidote is subject to U.S. defense
mobilization base requirements.

B. Determination To Issue an Interim
Rule

A determination has been under the
authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This action is necessary to
implement the waiver by the Under

Secretary af Defense (Acqmsxtion and
Technology) of the restrictions of 10
U.S.C. 2534(A). The waiver is
authorized by 10 U.S.C. 2534(d)(3), as
amended by Section 810 of the National
Defense Authorization Act for Fiscal
Year 1997 (Public Law 104-201); the
waiver became effective on April 7,
18997. Comments received in response to
the publication of this interim rule will
be considered in fmmulating the { mal

rule.
C. Repulatory Flexibility Aci

DACQ1-12 Items Il IV, V, XH XHI XV,
XXII, XXVII, XXXVI, XXXVil,
XXXVIII, XLI, XLII, and XLHI

These rules dc; not mnstitute
of Federal Acquisition Regulatmn 1. 501
and Public Law 98-577, and pubhcatmn
for public comment is not required.
However, comments from small entities
concerning the affected DFARS subparts
wil] be considered in accordance with
Section 610 of the Regulatory Flexibility
Act (5 U.S.C. 610). Please cite the
applicable DFARS case number in
correspondence. - 8

DAC91-12 Items VI, VIII, X XI XW
XX, XXI, XXVI, XXIX, XXX, XXXI
XXXl XXX1V, and XXXV '

DoD certifies that these mBes w111 not
have a sxgmﬁcam economic 1mpact tm

.......

within the meaning of the Regulamry
Flexibility Act (5 U.S.C. 601 et seq]
because: :

Item VI, Institutions of ngher
Education—This rule applies only to
institutions of higher education that are
determined to have an anti- ROTC
policy.

Item VII, U.S. European Command
Supplement—The rule applms only to
contracts that are awarded or perfmmed
in a foreign country. More than 90

foreign firms. Those U.S. ﬁrms that .:ﬂ‘%
awarded such contracts generaliy a.fﬁ‘

not small entities.
Item X, Certificate of Campetenr“y-——-

The rule merely updates and clarifies
existing policy pertaining to (1) the
Small Business Admmmtratmn
(2) procurement from small """

disadvantaged business regular dea_lem
Item X1, Comprehensive

Subcontracting Plans—Small busmesses
are exempt from subcontracting plan
requirements, and the rule does not
change the obligation of large business
concerns to maximize subccmtractmg
opportunities for small busmess

CONCerns. :
ltem XVI, Petroleurn Pmducts f'mm

Caribbean Basin Cmmmes-—;?etmleym
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and products derived from petroleum
already are subject to the Trade
Agreements Act. The consideration of
Caribbean Basin country offers of
petroleum and products derived from
petroleum is not expected to have a
significant effect on the petroleum
market in this country. Furthermore, the
Trade Agreements Act and the
Caribbean Basin Economic Recovery Act
apply only to acquisitions exceeding
$1580,000 in value.

Item XX, Preference for U.S. Firms on
MILCON Overseas Construction—The
rule applies only to contracts estimated
to exceed $1,000,000 for military
construction projects in the United
States territories and possessions in the
Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf,

Item XXI, Restriction on MILCON
Overseas Architect-Engineer Contracts—
The rule applies only to architect-
engineer contracts estimated to exceed
$500,000 for projects to be
accomplished in Japan, in any North
Atlantic Treaty Organization member
country, or in countries bordering the

Arabian Gulf.

itern XXV] Carbon Fiber—The only
known domestic manufacturer of coal
and petroleum pitch carbon fiber is a

large business concemn.

ltem XXIX, Individual
Compensation~—~Most contracts awarded
to small entities use simplified
acquisition procedures or are awarded
on a competitive, {ixed-price basis, and
do not require application of the FAR or
DFARS cost principles. In addition, this
rule applies only to contractors that
incur individual compensation costs in
excess of $200,000 per year.

Item XXX, Individual
Compensation—Most contracts awarded
to small entities use simplified
acquisition procedures or are awarded
on a competitive, fixed-price basis, and
do not require application of the FAR or
DFARS cost principles. In addition, this
rule applies only to contractors that
incur individual compensation costs in

excess of $250,000 per year.
Item XXX], Restricting Costs/

Bonuses—Most contracts awarded to
small entities use simplified acquisition
procedures or are awarded on a
competitive, fixed-price basis, and do
not require application of the FAR or
DFARS cost principles. In addition, this
rule applies only to contractors that
incur restructuring costs associated with

a business combination.
[tem XXXII, Restructuring Costs—

Most contracts awarded to small entities
use simplified acquisition procedures or
are awarded on a competitive, fixed-
price basis, and do not require
application of the FAR or DFARS cost

principles. In addition, this rule applies
only to contractors that incur
restructuring costs associated with a
business combination.

item XXXIV, Information Technology
Management Reform Act—The rule
primarily pertains to internal
Government considerations regarding
the acquisition of information

technology. '
Item XXXV, Automatic Data

Processing Equipment Leasing Costs—
Most contracts awarded to small entities
use simplified acquisition procedures or
are awarded on a competitive, fixed-
price basis, and do not require
application of the FAR or DFARS cost -
principles. In addition, this rule merely
removes references and requirements
pertaining to a cost principle that
already has been removed from the

FAR.

DAC 81-12, Itemn XVIII

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.5.C. 601, et seq.,
because there are no known small
business manufacturers of buses, air
circuit breakers, or the restricted
chemical weapons antidote; acquisition
of anchor and mooring chain, totally
enclosed lifeboat survival systems, and
noncomrmercial ball and roller bearings
is presently restricted to domestic
sources by defense appropriations acts;
and the restrictions of 10 U.S.C. 2534 do
not apply to purchases of commercial
itemns incorporating ball or roller
bearings. An initial regulatory flexibility
analysis has therefore not been
prepared. Comments are invited from
small businesses and other interested
parties. Comments from small entities
concerning the affected DFARS subparts
also will be considered in accordance
with 5 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 96-D319 in

correspondence.

DAC 91-12, Items XXV and XL

A final regulatory flexibility analysis
has been performed for each of these
rules. A copy of the analysis may be
obtained from the address specified
herein. Please cite the applicable
DFARS case number in correspondence.
The analyses are summarized as

follows:
Item XXV, Ball and Roller Bearings—

Waiver (DFARS Case 97-D300)—This
rule implements 10 U.S.C. 2534(d)(6)
with regard to the acquisition of ball
and roller bearings. 10 U.5.C. 2534(d)(6)
provides that the Secretary of Defense
may waive the domestic source

restrictions of 10 U.S.C. 2534(a) for an
acquisition that is for an amount less
than the simplified acquisition
threshold, when simplified acquisition
procedures are being used. Because of
other statutory provisions that pertain to
the acquisition of ball and roller
bearings, the waiver authority in this
rule may be used only if (1) ball and
roller bearings or bearing components
are the end items being purchased, and
(2) the ball and roller bearings or
bearing components are commercial
items, or no fiscal year 1996 or 1997
funds are being used. No comments
were received in response to the initial
regulatory flexibility analysis or the
proposed rule published in the Federal
Register at 62 FR 7432 on February 19,
1997. 1t is estimated that 11 small
businesses could be affected by this'
rule. The rule imposes no new f
reporting, recordkeeping, or compliance
requirements for offerors or contractors.
There are no practical alternatives that -
will fully implement the prwismns of

10 U.S.C. 2534(d)(6).

Item XL, notice of termination
(DFARS Case 96-D320)—This rule
implements Section 824 of the National
Defense Authorization Act for Fiscal
Year 1997 (Public Law 104-201).
Section 824 streamlines the statutory
requirements for providing notification
to contractors and subcontractors
regarding contract terminations or
reductions that are expected to occur as
a result of reduced funding levels under
major defense programs. No comments
were received in response to the initial
regulatory flexibility analysis. However,
one comment was received in re.spome
to the interim rule published in the '
Federal Register at 61 FR 64636 on
December 6, 1996. The comment
reserved judgment on whether a 60-day
notification period affords industry,
particularly smaller firms, sufficient.
time to adjust to substantial funding
reductions to, or terminations of, major
defense program contracts. The industry
association that authored the comrment
stated that its member companies will
monitor implementation experience,
and, if necessary, will recommend
additional actions concerning the new
notification procedures. No changes:
were made to the rule as a result of the
public comment, because (1) the SO-day
notification period is required by
Section 824 of Public Law 104-201: [2)
and the comnment did not indicate a
need for a change to the rule at this _i?
time. The rule applies to all large and
small entities that have, under a majm
defense program, a prime contract, a
first-tier subcontract of $500,000 or
more, or a lower-tier subcontract of
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$100,000 or more, that is expected to be
terminated or substantially reduced as a
result of reduced funding levels in an
appropriations act. The rule imposes no
additional reporting, recordkeeping, or
compliance requirements on offerors or
contractors. There are no practical
alternatives that will adequately
implement the requirements of Section

of 824 of Public Law 104-201. .
D. Paperwork Reduction Act

DAC9I1-12, Itemns, 1L IV, V, VI, X, X],
Xl XIII, XV, XVI, XVill, XXI, XXIi]
XXV, XXVI, XXVIlI, XXIX, XXX, XXXI,
XXXl XXX1V, XXXV, XXXVI XXXVII,
XXXVIHIL XL, XLI, XLII, XLilI

The Paperwork Reduction Act does
not apply, because these rules impose
no information collection requirements
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

DAC 81-12, Itemns VIII and XX

The Paperwork Reduction Act
applies. The Office of Management and
Budget (OMB) has approved the
information collection requirements as
follows:

OMB con-

trol No.
e

0704-0216
(0704-0248
0704-0259
(0704-03380

90000034
0704~0255

Defense Acquisition Circular (DAC)
91=-12 amends the Defense Federal
Acquisition Regulation Supplement

(DFARS) 1991 edition. The amendments
are summoarized as follows:

Item ]—Procurement Integrity (DFARS
Case 96-D310)

This final rule was issued by
Departmental Letter 97-003, effective
January 17, 1997 (62 FR 2611, January
17, 1997). The rule amends DFARS
Subpart 203.1 and 215.608, and removes
the clause at 252.203-7000, to
implement Section 4304 of the National
Defense Authorization Act for Fiscal
Year 1996 (Public Law 104~106) and to
conform to the FAR revisions published
as Item [ of Federal Acquisition Circular
80-45. Section 4304 amended the
procurement integrity provisions at 41
U.S.C. 423 and repealed 10 U.S5.C. 2397~
2397c, which addressed post-Federal
employment of certain DoD employees.

lllllllllllllllllllllllllllllllllllllllllllll

Itemn II-——Reporting Real Property Leases
(DFARS Case 87-D001)

This final rule amends DFARS
204.670~2(a) to clarify that the

requirement to complete a DD Form 350
for contracting actions that obligate or
deobligate more than $25,000 also
applies to Dol actions that are for the
purchase of land or rental or lease of

real property.

Itemn 1ll—Contract Reporting for Fiscal
Year 1997 (DFARS Case 97-D315)

This final rule was issued by
Departmental Letter 96-017, effective
October 1, 1996 (61 FR 51030,
September 30, 1996). The rule amends
DFARS Parts 204 and 233 to revise DD
Form 350 and DD Form 1057 contract
action reporting requirements, for
compliance with provisions of the '
Federal Acquisition Streamlining Act of
1994 (Public Law 103-353).

Jtem IV—=Commercial Transactions with

the Government of a Terrorist Country
(DFARS Case 96-D026)

This final rule removes DFARS
209.104-1(g) (iii}, 209.104-70(c) and (d).
252.209-7003, and 252.208-7004,

which pertained to contractor disclosure

of information cornmercial transactions
with the Government of a terrorist
country. The statutory authority for this
disclosure requirement (Section 843 of
Public Law 103-160)} expired on
September 30, 1996.

Item V—Foreign Environmental
Technology (DFARS Case 96-D322)

This final rule amends DFARS
209.104-1 to implement Section 828 of
the National Defense Authorization Act
of Fiscal Year 1997. Section 828
provides that the Secretary of Defense
may, in the case of a contract for
environmental restoration, remediation,
or waste management at a DoD facility,
waive the prohibition on award of a
contract to an entity controlled by a
foreign government under certain

circumstances.

Item V]—Institutions of Higher
Education (DFARS Case 96-D305)

The interim rule published as Item VI
of DAC 91-11 is converted to a final
rule without change. The rule amended
DFARS 209.470 and 243.105 to
implement Section 541 of the National
Defense Authorization Act for Fiscal
Year 1996 (Public Law 104-106).
Section 541 provides that no funds
available to DoD may be provided by
grant or contract to any institution of
higher education that has an anti-ROTC

policy.
Item VII—Elimination of Certifications
(DFARS Case 96-1306)

This final rule was issued by
Departmental Letter 97-004, effective

January 17, 1997 (62 FR 2612, January

17, 1997). The rule amends DFARS .
Parts 215, 219, 225, 226, 227, 233, and
252 to remove certification requirements
for contractors and offerors that are not
required by statute or otherwise
approved for retention by the Secretary

of Defense. The rule implements Section
4301(b) of the Clinger-Cohen Act of
1996 (Public Law 104-106).

Item VIII—U.S. European Cormmmand
Supplement (DFARS Case 94-D001)

This final rule amends DFARS Parts
216, 222, 225, 227, 228, 229, 232, 233,
230, 246, and 252 to incorporate
guidance previously contained in the
U.S. European Command Supplement
for application to contracts to be
performed in a foreign country.
Contracts to be performed in a foreign
country must include requirements
imposed by the host country’s
government in addition to U.S.
Government requirements, and must
provide for customs and tax exemptions
to which the U.S. Gavemment is
entitied. |

Item IXmMILCON——Enwmnmenm
Restoration (DFARS Case 96~D327)

This final rule was issued by
Departmental Letter 97-001 . effective
January 8, 1997 (62 FR 1058 January 8,
1997). The rule revises DFARS 216.306
to implement Section 101 of the
Military Construction Appropriations
Act for Fiscal Year 1997 (Public Law
104-196}. Section 101 continues to
restrict the use of cost-plus-fixed-fee
contracts for military construction, but
provides an exception for contracts for
environmental restoration at
installations that are being closed or
realigned where payments are made
from a base realignment and closure
account.

lten X—Certificate of Campmency
(DFARS Case 96-D003) -

This final rule amends DFARS
219.602-3 and 252.219-7006 to (1)
update the reference to the Small
Business Administration offices
involved in resolving differences
between an agency and the Small
Business Administration; (2} remove
references to Section 8051 of Public Law
103-139 and Section 8012 of Public
Law 103-335, which applied only to
contracts awarded during ﬁscaﬂ years
1994 and 1995; and (3) clarify existing
text. "

Item XI-—Comprehensive
Subcontracting Plans ('DFARS Case 96~
D304)

The interim rule puhshed; as Item VIII
of DAC 91-11 is converted to a final
rule with an amendment at DFARS



252.219-7004. The rule reflects changes
to the Test Program for Negotiation of
Cumprehensive Small Business
Subcontracting Plans, as required by
Section 811 of the National Defense
Authorization Act for Fiscal Year 19386
(Public Law 104-106). The {inal rule
differs form the interim rule in that it
amends the clause at 252.219-7004 10
clarify instructions for contractor
submission of Standard Form 295,
Summary Subcontract Report.

Item XIl—Bond Waivers (DFARS Case
96--D019)

This final rule removes DFARS
219.808, 219.811, and 252.219-7007,
which pertained to waiver of Miller Act
requirements for performance and
payment bonds under 8(a} construction
contracts. The statutory authority for
waiver of these requirements (Section
813 of Public Law 102-190) applied
only to contracts awarded during fiscal
years 1992 through 1994.

Itern X1II—Small Business
Competitiveness Demonstration

Program (DFARS Case 96-D025)

This final rule amends DFARS
219.1005 to remove dredging from the
list of designated industry groups under
the Small Business Competitiveness
Demonstration Program. Dredging had
been added to the list as part of a test
program established under Section 722
of the Small Businesss Credit and
Business Opportunity Enhancement Act
of 1992 (Public Law 102-366). The
statutory authority for the test program
expired on September 30, 1996.

ltem XIV—Pilot Mentor-Protege
Program (DFARS Case 96-D317)

This final rule was issued by
Departmental Letter 96-018, etfective
October 18, 1996 (61 FR 54346, October
18, 1996). The rule amends DFARS
219.7104 and Appendix | to implement
Section 802 of the National Defense
Authorization Act for Fiscal Year 1997
(Public Law 104-201). Section 802: {1)
Extends to September 30, 1998, the date
by which an interested company must
apply for participation as a mentor {irm
under the DoD Pilot Mentor-Protége
Program; and (2) extends to September
30, 1999, the date by which a mentor
firm must incur costs in order to be
" eligible for reimbursement under the
Program.

Iterm XV-—-—=Nondomestic Construction
Materials (DFARS Case 97-D009)

This final rule removes the clause at

DFARS 252.225-7004, Nondomestic
Construction Materials, and the
corresponding prescriptive language at

225.205. The DFARS clause has been

superseded by the clauses at FAR
52.225-5, Buy American Act—
Construction Materials, and 52.225-15,
Buy American Act—Construciton
Materials under Trade Agreements Act
and North American Free Trade
Agreement, as amended by Federal
Acquisition Circular 90-46.

Itern XV]—Petroleum Products from
Caribbean Basin Countries (DFARS Case
96-D312)

The interim rule published as Item XI
of DAC 91-11 is converted to a final
rule without change. The rule amended
DFARS 225.403 to fully implement
Section 8094 of the National Defense
Appropriations Act for Fiscal Year 1994
(Public Law 103-139). Section 8094
requires DoD to consider all qualified
bids from eligible countries under the
Caribbean Basin Economic Recovery Act
as if they were offers from designated
countries under the Trade Agreements
Act. The rule also amended DFARS
225.403-70 and 252.225-7007 to clarify
that the definition of Caribbean Basin
country end products includes
petroleum and any end product derived
from petroleum.

ltem XVI1l— Metalworking Machinery—
Trade Agreements (DFARS Case 96-
D030)

This final rule was issued by
Departmental Letter 97—005, effective
January 17, 1997 (62 FR 2615, January
17, 1997). The rule amends DFARS
225.403-70 to remove the exception to
application of the trade agreements acts
for those machine tools for which
acquisition was previously, but is no
longer, restricted by 10 U.5.C. 2534. As
a result, all metal working machinery
products in Federal Supply Group 34
are subject to the trade agreements acts.

Item XVIlI—Authority To Wawem---
Foreign Purchase Restrictions (DI
Case 96-D319)

This interim rule supersedes the
interim rule issued by Departmental
Letter 97-006 on January 17, 1997. The
rule amends DFARS 225.872, 225.70,
and clauses at 252.225-7016 and
252.225-7029 to implement the waiver
by the Under Secretary of Defense
(Acquisition and Technology) of the
foreign source restrictions of 10 U.S.C.
2534(a), for the acquisition of defense
items manufactured in a qualifying
county. This waiver is authorized by 10
U.S.C. 2534(d)(3), as amended by
section 810 (the McCain Amendment] of
the National Defense Authorization Act
for Fiscal Year 1997 (Public Law 104-
201).

Item XIX—Foreign MachmegTaols afnd
Powered and Non-Powered Valves
(DFARS Case 96-~-D023)

This final rule was issued by |
Departmental Letter 96-019, effectwe
Novernber 15, 1996 (61 FR 58488
November 15, 1996). The rule amends
DFARS Subpart 225.70, and removes
the clause and provision at 252.225-
7017 and 252.225-7040, to reflect the
expiration of the restriction on the
acquisition of machine tools and
powered and non-powered valves at 10
U.S.C. 2534. Related amendments are
made at 212.504(a) and 252. 212-— :
7001(b). |

Item XX-—Preference for U. S Flrms on
MILCON Overseas Ccmstmf:tmn |
(DFARS Case 96-D328) :

The interim rule issued by |
Departmental Letter 97-008, on janua.ry
17, 1997, is converted to a final rule
without change. The rule amends
DFARS 225.7000, 225.7003, 236.274,
and 236.570, and adds a new provision
at 252.236-7010, to implement Section
112 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 112
provides a 20 percent evaluation
preference for U.S. firms on contracts
estimated to exceed $1,000,000 for
military construction projects in t_he
U.S. territories and possessions in the
Pacific and on Kwajalein atoll, or in
countries bordering the Arablan Gulf

Item XXl—Restriction on MILCON
Uverseas Architect- Engmeer Contracts
(DFARS Case 96-D329) ”

The interim rule issued by |
Departmental Letter 97-008, on January
17, 1997, is converted to a final rule
without change. The rule adds new
sections at DFARS 225.7004 and
236.602-70, amends 236. 102 and
236.609-70, and adds a new provision
at 252.236-7011, to implement Section
111 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 111
restricts award of archnect—engmeer
contracts estimated to exceed $500,000
for projects to be accomplished in ]apan,
in any North Atlantic Treaty
Organization member country, or in
countries bordering the Arablan Gulf, to

U.S. firms or U.S. firms in _gmnt venture
with hose nation firms. |

Itern XX1I—Application of Berry
Amendment (DFARS Case 96- D333)

This interim rule was issued by
departmental Letter 97-009, effective
Febmary 7, 1997 (62 FR 5779, Febnfjary

7, 1997). The rule amends DFARS
225 7002, 252.212-7001, 252.225~ 7012,
and 252.225-7014; adds a new section
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(i) The entity to which the contract is
awarded is controlled by a foreign
government with which the Secretary is
authorized to exchange Restricted Data
under section [44c. of the Atomic
Energy Act of 1954 (42 U.S.C. 2164(c));

and

(2) Notifying Congress of the decision
to grant the waiver. The contract may be
awarded only after the end of the 45-day
period beginning on the date the
notification is received by the
appropriate Congressional committees.

§209.104-70 [Amended]

15. Section 208.104-70 is amended by
revising the section heading to read
“Solicitation provisions. '; and by
removing paragraphs (c) and (d).

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

§212.301 [Amended]

16. Section 212.301 is amended in
paragraph (f) (iii) by inserting, after the
word “'Statutes’’, the phrase “'or
Executive Orders .

PART 214—SEALED BIDDING

§5214.406 and 214.406-3 [Redesignated]

17. Sections 214.406 and 214.406-3
are redesignated as sections 214.407 and
214.407-3, respectively.

18. Newly designated section
214.407-3 is amended by revising in the
introductory text of paragraph (e) the
reference "FAR 14.406-3"" to read "FAR
14.407-3", and by revising paragraphs
(e}{v) to read as follows:

£214.407-3 Other mistakes disclosed
before award.

(e) X ¥ o
(v} National Imagery and Mapping
Agency: General Counsel, NIMA.

B W 3 . R

PART 215—CONTRACTING BY
NEGOTIATION

19. Section 215.872—-4 is amended by
revising paragraph (d)(1) to read as
follows:

§215.872-4 Applicability.

* * * * %

(d) K ¥ B

(1) Acquiring commercial items (see
FAR Part 12);
% H ¥ ¥ ¥

PART 216—TYPES OF CONTRACTS

20. Section 216.203-4-70 is amended
by adding paragraph (c) to read as
follows:

§218.203~4~-70 Additional clauses,

s % * # *

mazenal prz ces. commued by a fmergn
government.

(1) The price adjustment clause at
252.216-7003, Economic Price
Adjustiment—Wage Rates or Material
Prices Controlled by a Foreign
Government, may be used in fixed-price
supply and service contracts when—

(i) The confract is to be performed
wholly or in part in a foreign country;
and

(ii) A foreign government controls
wage rates or material prices and may,
during contract performance, impose a
mandatory change in wages or prices of
material.

(2} Verify the base wage rates and
material prices prior to contract award
and prior to making any adjustment in
the contract price.

£216.307 [Removed]
2]1. Section 216.307 is removed.

PART 219—SMALL BUSINESS
PROGRAMS

22. The heading of Subpart 219.6 is
revised to read as follows:

Subpart 219.6—Certificates of
Competency

§219.602-3 [Amended]

23. Section 219.602-3 is amended in
paragraph (c)(i)(A) by removing the
phrase "Central Office’s” and inserting
the word "Headquarters " in its place.

£§§219.808 through 219.811-3 [Removed]

24. Sections 219.808 through
219.811-3 are removed.

§219.1005 [Amended]

25. Section 219.10035 is amended in
paragraph (a) by removing the
introductory text.

26. Section 219.1006 is amended by
revising paragraph (b)(2) to read as
follows:

§219.1006 Procedures.

v (b) ¥ = ¥
(2) The Director, Small and

Disadvantaged Business Utilization,
Office of the Deputy Under Secretary of
Defense {International & Commercial
Programs), will determine whether
reinstatemnent of small business set-
asides are necessary to meet the agency
goal and will recommend reinstatement
to the Director, Defense Procurement.
Military departments and defense
agencies shall not reinstate small
business set-asides unless directed by

the Director. Defense Procurement.
*x % * % *

PART 222—APPLICATION C OF LAEDH
LAWS TO GOVERNMENT .
ACQUISITIONS §

27. Subpart 222. 72 is ai_ﬁd to read as
follows: | g

Subpart 222. 72-—-cosﬁpn'iaﬁée wlth :'5

222.7200 Scope of subpart.
2227201 Contract clmﬁas

§222.7200 Scope of su;pm.

This subpart prescnbes cmm'act

~ clauses, with respect to. labor laws @f

foreign governments, for use when -
contracting for services or mnst_mctmn
within a foreign country. - |

§222.7201 Contract cim.mm

(a) Use the clause at 252. 222 7002
Camphance with Local Labor Laws |
(Overseas), in solicitations and mnm::ts
for services or construction to be
performed outside the United States its

possessions, and Puerto Rico.
(b) Use the clause at 252. 222~7I}O3

Permit from ltalian Inspectorate of
Labor, in solicitations and contracts for
porter, janitorial, or ordinary facility
and equipment maintenance services to

be performed in ltaly.
(c) Use the clause at 252.222~ 700__4.

Compliance with Spanish Social
Security Laws and Regulations, in |
solicitations and contracts for semms
or construction to be perf nrmﬁd i.n
Spain. |

PART 224—PROTECTION ¢ F PRNACV
AND FREEDOM OF ENFORMATHON

£§224.202 [Redesignated]

28. Section 224.202 is redésngnamd as
section 224.203. |

PART 225—FOREIGN ACQE@ ﬁ;él?smo;N
§225.202 Mmmdeﬂ]

redesignau.ng pamgaph (b) as paragraph
() (3). __

§§225.205 and 225.205--70 m&mwed}

30. Sections 225.205 and 225 205-70
are removed.

$225.403 [Amended]
31. Section 225.403 is amanded by
redesignating paragraphs (c)and -

(d){1)(A) as paragraphs (b) a:nd (c:)(lﬁ)(A).
respectively.

3Z. Section 225.872-1 is amended by
adding paragraph (d) to mad as fﬁllaws,

§225.872-1 General

% * k k k

{d) The Secretary of Def er;se has
waived the restrictions of 10 U.S. C.

2534(a) for the acquisition ﬁf defanse
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items manufactured in a qualifying
country listed in paragraph (a) or

(b) of this subsection, in accordance |
with the provisions of 10 U.S.C.
2534(d)(3).

33. Section 225.872-2 is amended by |
revising paragraph (a)(3) to read as
follows:

§225.872~-2 Applicablility.

(3) B B X
(3) Other U.S. laws or regulations

act); and
: : : 3 W e

34. Sections 225.971 and 225.972 are
added to read as follows:

§225.971 Correspondence in English.

Use the clause at 252.225-7041,
Correspondence in English, in
solicitations and contracts when
contract performance will be wholly or
in part in a foreign country.

§225.972 Authorization to perform.

Use the clause at 252.225-7042,
Authorization to Perform, in
solicitations and contracts when
contract performance will be wholly or

in part in a foreign country.
35. The heading of Subpart 225.70 is

revised to read as follows:

Subpart 225.70—Authorization Acts,
Appropriations Acts, and Other
Statutory Restrictions on Foreign
Acqulsition

36. Section 225.7005 is revised to re d
as follows:

§ 225.7005 Waliver of certain mstrmims.

(@) The Secretary of Defense has
waived the restrictions of 10 U.5.C.
2534(a) for the acqu:snmn of defense
iterns manufactured in a qualifying
country listed in 225.872-1, in
accordance with the provisions of 10
U.S.C. 2534(d)(3).

(b) Where provided for elsewhere in

this subpart, the restrictions on certam |
! qualifying country.

foreign purchases under 10 U.S.C.

2534(a) may be waived as follows:
(1) The head of the contracting

activity may waive the restrictionona §
. requirement or a sporadic and

case-by-case basis upon execution of a

determination and findings that any of
' manufactured in nonqualifying

the following applies:
{1} The restriction would cause

unreasonable dalays.
(ii) United States producers of the

item would not be jeopardized by

competition from a foreign country, and|

that country does not discriminate

against defense items produced in the
United States to a greater degree than

the United States discriminates against |
defense items produced in that country.

(iii) Application of the restriction
would impede cooperative programs

country, and that country does not
discriminate against defense items
produced in the United States to a
greater degree than the United States
discriminates against defense items

produced in that country.
(iv) Satisfactory quality items

manufactured in the United States or

Canada are naot available.
(v} Application of the restriction

Id result in the existence of onl
(e.g., the annual defense appropriations | wWOu u X of only

one source for the item in the United

> States or Canada.

(vi) Application of the restriction is
not in the national security interests of

the United States.
(vii) Application of the restriction

would adversely affect a U.S. company. | __
i manufactured in the United States w

(2) The restriction is waived when it
would cause unreasonable costs. The
cost of the item of U.S. or Canadian

emered into between DOD and a fm'eign

apply to this restriction. .
| §225.7009 [Removed and msfmm]

§ 225.7007~4 Waiver. |
‘The wailver criteria at 225. ’?005 (b}

40. Section 225.7009 is remwed and

| reserved.

| revising the introductory

41. Section 225.7010-1 is amendﬁd by%f
tm and

paragraph (a) to read as fcanqws

| §225.7010-1

and defense industrial mobilization
. requirements (see subpart 208.72), d

Restriction. :
In accordance with 10 U. S C. 2534

| not acquire chemical weapons antidote |

| contained in automatic injectors, or the |
i components for such injectors, uniess

the injector or component is

Canada by a company that—

origin is unreasonable if it exceeds 150 |
percent of the offered price, inclusive of ;
B B H % o

duty, of itemms which are not of U.S. or

Canadian origin.
37. Section 225.7007-1 is revised to

read as follows:

§225.7007-1 Restriction,

In accordance with 10 U.5.C. 2534
and 225.7005(a), do not acquire a
multipassenger motor vehicle (bus)

States or a qualifying country.
38. Section 225.7007-3 is revised to

read as {ollows:

§225.7007-3 Exceptions.

(a) Is a producer under the mdusmm
preparedness program at the time mf :
contract award; :

42. Section 225.7010-2 is rewsed to
read as follows:

§225.7010-2 Exception.

In accordance with 10 U. S C. 2534(g)

and 225.7005(a), the restriction of
i 225.7010~1 does not apply to the

| acquisition of quantities of chemical

unless it is manufactured in the United | weapons antidote contained in

| automatic injectors, or the components |
. for such injectors, that exceed the

amount needed to maintain the U.S.

defense mobilization base (pmwded

This restriction does not apply in any

of the following circumstances:
(a) Buses manufactured in

nonqualifying countries are needed for
temmporary use because buses
manufactured in the United States or a
qualifying country are not available to
satisfy requirements that cannot be
postponed. Such use may not, however,
exceed the lead time required for
acquisition and delivery of buses
manufactured in the United States or a

(b) The requirement for buses is

temporary in nature. For example, to
meet a special, nonrecurring

infrequent recurring requirement, buses

countries may be used for temporary

periods of time. Such use may not,

however, exceed the period of time

(c) Buses manufactured in

nonqualifying countries are available at |
| §225.7016-1

no cost to the U.S, Government.
(d) The acquisition is for an amount

that does not exceed the simplified

acquisition threshold.
39. Section 225.7007-4 1s revised to

L read as follows:

such quantity is an economical
purchase quantity), {f— . |
(a) The acquisition is for an amaum

that does not exceed the sxmphﬁed
| acquisition threshold; or |

(b) The chemical weapanszamidme

| contained in automatic injectors, or the |
. components for such injectors are

| manufactured in a qualifying country.

43. Section 225.7010-3 is rewsed 10

read as follows:

ii§ 225.7010-3 Waiver.

The waiver criteria at 225. ?005 (b)

"""" pply to this restriction.

: §225.7013 [Removed and rwewad]
44 Section 225.7013 is mmaved and

§§225.7013~1 and 225.7013-2 [Remwmi

45. Sections 225.7013-1 and

| 225.7013-2 are removed.
needed to meet the special requirement. |

46. Section 115.7016-1 is fevised to

| read as follows:

| and 225.7005(a), do not acquire air
| circuit breakers for naval vessels un.less;
| they are manufactured in the United |
i States or a qualifying caunt:ry |

Restriction. | |
In accordance with 10 U. S C. 2534

ettt IR e g SO
. - - e A
"“"ﬁ‘ﬂxm i e i e B AR R -
R e




T

3412%

47. Section 225.7016-2 is revised to |
tead as follows:

£225.7016-2 Exceptions.

This restriction does not apply if—

(a) The acquisition is for an amount
that does not exceed the simplified

acquisition threshold; or

support air circuit breakers
manufactured in a nonqualifying

of spare air circuit breakers where thcase
from alternate sources are not

interchangeable.
48. Section 225.7016-3 is revised to

read as follows:

§225.7016-3 Walver.

The waiver criteria at 225.7005(b)
apply to this restriction.
49 Section 225.7019-1 is amended b

revising paragraph (a) to read as fa”aws_
-?_ not apply if—

§225.7019-1R, ) Restrictions.

(a) In accordance with 10 U.S.C. 2534;.5'

and 225.7005(g), through fiscal vear
2000, do not acquire ball and roller

bearings or bearing components that
not manufactured in the United States |

or a qualifying country.

n * - * *
50. Section 225.7019-3 is amended by

revising paragraph (a)(1){(iv); by

redesignating paragraphs (a)(2) and

(a)(3) as paragraphs (a)(3) and (a)(4).

rea‘;pectwely and by addmg a new

text reads as f@llows

§225.7019~-3 Waiver.

(a) * * *

(1) * * »

(iv) Application of the restriction
would impede cooperative programs
entered into between DoD and a foreigri
country, and that country does not
discriminate against defense items
produced in the United States to a
greater degree than the United States
discriminates against defense items
produced in that country;

% * > w s

(2) If the acquisition is for an amount|
less than the simplified acquisition |
threshold and simplified acquisition

procedures are being used.
B P K Y ® 00000 ———

- §225.7020 [Removed and reserved]

51. Section 225.7020 is removed and
reserved.

§§ 225.7020—1 and 225.7020-2 [Removed]

52. Sections 225.7020-1 and
225.7020-2 are removed.

§225.7022-1 Restrictions.

¥ L W K B

HE R HHE LS
TRRITITITITITITITITIMLLT

(b) In accordance with 10 U.S.C.
2534(a)(3)(B) and 225.7005(a), do not
purchase a totally enclosed lifeboat t.ha

is a component of a naval vessel, unless
§ it is manufactured in the United States |
1 or a qualifying country. In accordance |
(b} Spare or repair parts are needed w . with 10 USS. C 2534(h), this restriction |
': may not be implemented through the ¢

\ use of a contract clause or certification. |
country. Support includes the purchase | “i

Implementation shall be effected
through management and oversight

. techniques that achieve the objective of}
- the restriction without imposing a
| significant management burden on the |
. Government or the contractor mva]ved

54. Section 225.7022-2 is revised tt::e
read as follows:

§225.7022.2 Exceptions.
The restriction in 225.7022-1(b) dae

(a) The acquisition is for an amaum
that does not exceed the simplified §
acquisition threshold; or

(b) Spare or repair parts are needed t. |

support totally enclosed lifeboats
manufactured in a nongualifying
country.

55. Section 225.7022-3 is revised to
read as follows:

§ 225.7022-3 Walver,

The waiver criteria at 225.7005(b)
apply only to the restriction of
225.7022-1(b).

56. Subpart 225.7]1 is revised to read
as follows:

Subpart 225.71—0ther Restrictions on
Foreign Acquisition

Sec,

225.7100 Scope of subpart.
225.7101 Detinitions.
225.7102 Forgings.
225.7102-1 Policy.
225.7102-2 Exceptions.
225.7102-3 Walver.,
225.7102-4 Contract clause.

225.7103 Polyacrylonitrile (PAN) carbon
fiber.

225.7103-1 Policy.

225.7103-2 Walvers.

225.7103-3 Contract clause.

§225.7100 Scope of subpart.

This subpart contains foreign product
restrictions which are based on policies
designed to protect the defense
industrial base.

§225.7101 Definltions.

Relevant definitions are in the clause

33. Section 225.7022~-1 is amended by 1 at 252.225-7025, Restriction on

revising paragraph (b) to read as follows: | Acquisition of Forgings.
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§225.7102 Forgings.

§225.7102-1 Policy.

DoD requirements for the fo]]awmg
forging iterns, whether as end itemns or

components, shall be acquired fmm
domestic sources (as described in the

clause at 252.225-7025) to the
maximum extent pracm:abl&»—

Herns Categwms

Exciudas semm andg
landmg craff shaﬁs
Periscope tubes ........ All.
Ring forgings for bull | All grea‘ter than 120

gears. Inches In dname‘ler

Ship propulsion shafts

§225.7102-2 Exceptions.

The policy in 225.7102~1 daes nm
apply to acquisitions— | |

a) Using simplified acquwltwn
procedures, unless the restricted item is
the end item being purchased; |

(b) Overseas for overseas use: or

(c) When the quantity acquired
exceeds the amount needed to maintain
the U.S. defense mabahmtiﬁn base
(provided such quantity is an i
economical purchase quantity). The
restriction to domestic sources does not
apply to the quantity above that
required to maintain the base, in which
case, qualifying country saurces may
compete. :

§225.7102-3 Waiver.

Upon request from a pnme wmmcmr,
the contracting officer may waive the
requirement for domestic manufacture
of the items covered by the ;a ollcy in
225.7102-1.

§225.7102-4 Contract eiaum

{(a) Use the clause at 252. 225 7025
Restriction on Acquisition of Forgings,
in solicitations and commcts except for

ECQUISIH OnS—

(1) Excepted in 225. ‘?102-—2
(2) Where the contracting of ﬁcer

knows that the supplies being acqulred
do not contain the restricted items.

(b) If an exception under 225.7102-2
applies to any portion of the acquisition,

specify the exception in the sc;hmtatmn
and contract. | |

§225.7103 Polyacrylonitrile (PAN) mmm
fiber. | |

§225.7103-1 Pollcy.

All new major systems must use U S.
or Canadian manufacturers or producers
for all PAN carbon fiber reqwremezjts.

§ 225.7103=2 Walvers.

Contracting officers may, with Lhe
approval of the chief of the contracting
office, waive, in whole or in part, the
requirement of the clause atj252.225-

7022. For example, a wawep may bE
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refers to a product offered for purchas& under
a supply contract, but for purposes of
calculating the value of the end product
includes services (except transportation
services) incidental to its supply, provided
that the value of those incidental services
does not exceed the value of the product
itself.

(6) "NAFTA country end product’ means
an article that—

(i} Is wholly the growth, product, or
manufacture of the NAFTA country: or

(i1) In the case of an article that consists in
whole or in part of materials from another
country or instrumentality, has been
substantially transformed in a NAFTA
country into a new and different article of
commerce with a name. character, or use
distinct from that of the article or articles
from which it was so transformed. The term
refers to a product offered for purchase under
a supply contract. but for purposes of
calculating the value of the end product
includes services (except transportation
services) incidental to its supply, provided
that the value ol those incidental services
does not exceed the value of the product
jtself.

(7) “Nondesignated country end product”™
means any end product that is nota U.S.
made end product or a designated country
end product.

(8) "North American Free Trade Agreement
(NAFTA) country’” means Canada or Mexico.

(9) “United States’ means the United
States. its possessions. Puerto Rico, and any
other place subject 1o its jurisdiction, but
does not include leased bases or trust
territories.

(10) "'U.S. made end product’ means an
article that—

(i} Is wholly the growth. product. or
manufacture of the United States: or

(i1} In the case of an article that consists In
whole or in part of materials from another
country or instrumentality. has been
substantially transformed in the United
States into a new and different article of
commerce with a name. character. or use
distinct from that of the article or articles
from which it was so transformed.

(b} Unless otherwise specified, the Trade
Agreements Act of 1979 (19 U.S.C. 2501 et
seq.}, the North American Free lrade
Agreement Implementation Act of 1993 (18
U.S.C. 3301 note). and the Caribbean Basin
Initiative apply to all items In the Schedule.

(c)(1) The Contractor agrees to deliver
under .this contract only domestic end
products unless. in its offer. it specified
delivery of U.S. made. qualifving country,
designated country, Caribbean Basin country,
NAFTA country, or other nondesignated
country end products in the Buy American
Act—Trade Agreements-—Balance of
Payments Program Certificate provision of
the solicitation,

(2) The Contractor may not supply a
nondesignated country end product unless—
(1) 1t is a qualifying country end product,

a Caribbean Basin country end product. or a
NAFTA country end product;

(ii) The Contracting Officer has determined
that offers of U.5. made end products or
qualifying. designated. NAFTA. or Caribbean
Basin country end products from responsive,

responsible offerors are either not received or
are insufficient to fill the Government's
requirements; of

(1i1) A national interest walver has been
eranted under section 302 of the Trade
Agreements Act of 1878 (see FAR 25.402(c)).

(d) The offered price of end products listed
and certified under paragraphs (c)(2)(i) and
(vi) of the Buy American Act—Trade
Agreements—Balance of Payments Program
Certificate provision of the solicitation must
include all applicable duty. The offered price
of qualifying country end products,
designated country end products, NAFTA
country end products. and Caribbean Basin
country end products for line items subject
to the Trade Agreements Act, or the North
American Free Trade Agreement
Implementation Act, should not include
custom fees or duty.

(End of clause)

Alternate 1 (June. 1887). As prescribed in
225.408(a)(2), delete Singapore from the list
of designated countries in paragraph (a}{4) of
the basic clause.

102. Section 252.225-7016 is

amended by rewsmg the clause date to

read ""(JUN 1997)""; and by revising

paragraphs (b) and (c) to read as mlmws;:
§252.225-7016 Restriction on acquishtion.

of ball and roller bearings.
BE ¥ 2 ¥ %

{b) The Contractor agrees that. except as

provided in paragraph (c} of this clause, all

ball and roller bearings and ball and roller
bearing components (including minjature
and instrument ball bearings) delivered

under this contract, either as end items or
components of end iterns, shall be wholly

manufactured in the United Stats or Canada.

Unless otherwise specified, raw materials,

such as performed bar, tube, or rod stock and
lubricants, need not be mined or produced in,

the United States or Canada.
(c)(1) The restriction in paragraph (b) of

this clause does not apply to the extent that ;____ff

(1) The end items or components
containing ball or roller bearings are
commercial items; or

(ii) The ball or roller bearings are
commercial items manufactured in a
qualifying country listed in subsection

225.872~1 of the Defense Federal Acqmsjtm

Regulation Supplement.

(2) The commercial item exception in
paragraph (c)(1) of this clause does not
include jtems designed or developed under

a Government contract or contracts where the

end item is bearings and bearing

components.
% " = : #

103. Section 252.225-7022 is revised
to read as follows:

§252.225-7T022 Restriction on acquisition
of polyacrylonRrile (PAN) carbon fiber.

As prescribed in 225.7103-3, use the
following clause:
RESTRICTION ON ACQUISITION OF
POLYACRYLONITRILE (PAN) CARBON
FIBER JUNE 1897)

{a) This clause applies only if the end
product furnished under this contract

contains polyacrylonitrile carbm ﬁbers
(alternatively referred to as PAN-based
carbon fibers or PAN-based graphite fibers).

{b) PAN carbon fibers contained in the end
product shall be manufactured in the United
States or Canada using PAN precursor -
produced in the United States or Canada.

(c) The Contracting Officer may waive the
requirement in paragraph (b) of this clause in
whole or in part. The Contractor may request
a waiver from the Contracting Officer by
identifying the circumstances and includir
a plan to qualify U.S. or Canadmn scaurms
expeditiously. : :

(End of clause)

104. Section 252. 225--‘?025 is rewsed
to read as follows:

§252.225~7025 Restrictionon acqulsm@n
of forgings.

As prescribed in 225. ?IOZM use the
following clause:

RESTRICTION ON ACQWSITIGN OF
FORGINGS (JUNE 1987)

(a) Definitions. As used in this clause-—-—

(1} “Domestic manufacture” means -
manufactured in the United States or Canada
if the Canadian firme— --

() Normally produces similar items or s
currently producing the item in support of
DoD contracts (as prime or submmracmr}
and :
(1) Agrees to become {upon receiving a
contract/order) a planned producer under
DoD's Industrial Preparedness Production
Planning Program, if it is not alread‘y a
planned producer for the item. “

(2) “Forging items’” means-——

[Hems

Exc!udes sewim and
iandm. crafl shaﬁs,

Ship propulsion shafis

Feriscope tubes ........ All.
Ring forgings for bull | All greaﬂ&r than 120
gears. mches in d;amemr

(b) The Contractor agrees that and items
and their components delivered under this
contract shall contain forging items that are
of domestic manufacture only.

{c) : r:r_?-e rﬁstrictiﬂn iﬂ paragraph (b) of thlS

225- -71@2-3 M me Def&m& Fedeml
Acquisition Regulation Supplﬁm&m
(d)

e Canfractﬁr agrees to retain recird;s
showing Cﬁmphanw wjth thxs rmtrictian
umi] 3 }’eam after fi ment

claﬁsé' ::inciuding his g mgmph ;;(;@;e), in ::-;
submntmcts d purc'_i';f'égf

| 105. Section 252 225, 7029 is mvised
to read as follows:

§ 252.225-T029 Preference fm' Uﬁl‘ted
States or Canadian alr cireult bmmmm

As prescribed in 225. 7016-4 use the

following clause:
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PREFERENCE FOR UNITED STATES OR

. CANADIAN AIR CIRCUIT BREAKERS (JUNE | h

1997)
{(a) Unless otherwise specified in this offer,

a qualifying country listed in subsection

Regulation Supplement (DFARS).

{b) Unless an exception applies or a waiver:j

is granted under 225.7005(bj(1} of the

or Canada by adding 50 percent for
evaluation purposes to the offered price of alj
other air circuit breakers, except air circuit |
breakers manufactured in a qualifying
country.

(End of clause)

§252.225-7034 [Removed and ramwed]

106. Section 252.225-7034 is removed
and reserved.

§252.225-7040 [Added and reserved]

107. Section 252.225-7040 is add and
reserved.

108. Sections 252.225-7041 and 252~
225-7042 are added to read as follows:

§252.225-7041 Correspondence in
English.

As prescribed in 225.971, use the
following clause:

Type of insurance

Comprehensive General Liability

{d) The Contractor shall provide the
Contracting Officer with a similar
representation for all subcontractors that will
perform work under this contract.

(e) Insurance policies required herein shall
be purchased from Spanish insurance
companies or other insurance companjes
legally authorized to conduct business in
Spain. Such policies shall conform to
Spanish laws and regulations and shall—

(1) Contain provisions requiring
submission to Spanish law and jurisdiction
of any problem that may arise with regard to
the interpretation or application of the
clauses and conditions of the insurance
policy;

(2) Contain a provision authorizing the
insurance company. as subrogee of the
insured entity, to assume and attend to
directly, with respect to any person damaged.,
the legal consequences arising from the
occurrence of such damages;

(3) Contain a provision worded as follows:
"The insurance company walves any right of
subrogation against the United States of
America that may arise by reason of any
payment under this policy.”;

(4} Not contain any deductible amount or
similar limitation: and

% contract correspondence that is addressed to

the Contractor agrees that air circuit breakers |

for naval vessels provided under this contract | English or with an English translation.

shall be manufactured in the United States or | (End of clause)

225.872-1 of the Defense Federal Acquisiiimi-; §252.225-7042 Authorization to perform.

DFARS, preference will be given to air circul ?QQU%HORIZAHON 10 PERFORM JUNE

breakers manufactured in the United States |

iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii

CORRESPONDENCE IN ENGLISH (JUNE
1997)

The Contractor shall ensure that all

COMPLIANCE WITH SPANISH | LAWS ANT
INSURANCE (JUNE 1997) . :

(a) The Contractor shall, withmt adciitinnal

expense to the United St ates Gﬂvemmem
the United States Government is submitted in |

Government laws p n;am mg m sanitatim
traffic, security, empmymﬁm of labor, and all
other laws relevant to the performance c}f this
contract. The Contractor sha 1 hold the ;f_
United States Government harmiess and free
from any liabllity resulting from the
Contractor's fallure to com __fly wiih such
s o RO COMPLY

(b) The contractor 5h,aﬂ at .its awn

expeme pmvife; and mamtam during the

As prescribed in 225.97, use the
following clause:

The Contractor repr&smts that it has bm

o _hability - 2ls e,

- required msuranm adequam to cover thé risk

 assumed by the Contractor. The Contractor
shall indemnify and hold harmless the
United States Government from liability

regu]anms of such mumry or mumnes
during the performance of this contract.

(End of clause) resulting from all claims for damages as'a
result of death or injury to personnel or
§ 252.227-7030 [Amended] damage to real tr_ _permna] pmperty mlated

109. Section 252.227-7030 is
amended in the introductory text by
removing the reference “227.7103~
6(f)(2)"" and inserting in its place the
reference '227.7103-6(e){2)"".

110. Section 252.228-7006 is added to
read as follows:

...................................

{c) The C:eramm ZS-E%' tﬂ' represmt Ln
writing to the Contracting Officer, prior to
commencemenit of work and not later than 15
days after the date of the Notice to Proceed,
that the Contractor has obtained the required
types of insumnce in the f@liﬁwmg mmimum

§252.8-7008 Compliance with Spanish
laws and insurance.

As prescribed at 228.370(f), use the
following clause:

Contracting 05_- ¢ |
cancellation of insurance or material change
in insurance coverage that could affect the

United States Government’s interests.

Coverage
per amldem

Coverage
ner person

$300,000  $1,000,000

States Government and the Comracmr S
government. The following taxes or duties
have been excluded from the cr.mtract price

NAME OF TAX: (Offeror lnsen) RATE
(PERCENTAGE): (Offeror Insen) :

(b) The Contractor's invoice shaﬂ hst

{5} Not contain any provisions requiring
submission to any type of arbitration.

(End of clause)

111. Sections 252.229~-7000 through
252.229-7010 are added to read as

follows:

separately the gross price, amount of tax
§252.229-7000 iInvoices exciusive of taxes deducted, and net price charged. g
or duties, (¢) When items manufactured to United

States Government specifications are being
acquired, the Contractor shall identify the
materials or components intended to be
imported in order to ensure that relief from
import dutles is obtained. If the Contractor
intends to use imported products from
inventories on hand, the price of which
includes a factor for import dutles, the
Contractor shall ensure the United States
Government's exemption from these taxes.
The Contractor may obtain a refund of the
import duties from its government or mquest
the duty-free import of an amount of supplies
or components corresponding to that md
from inventory for this contract. |

{End of clause}

ALTERNATE 1 JUNE 1987)

As prescribed in 228, 402-—?0{3) add the
following paragraph (d) to the 'tgasic clause:

As prescribed in 229.402~1, use the
following clause:

INVOICES EXCLUSIVE OF TAXES OR
DUTIES (JUNE 1987)

Inveoices submitted in accordance with the
terms and conditions of this contract shall be
exclusive of all taxes or duties fm‘ which

relief {s avallable.
(End of clause)

§ 252.229-7001 Tax relief.

As prescribed in 229.402-70(a), use
the following clause:

TAX RELIEF (JUNE 1987)

(a) Prices set forth in this contract are
exclusive of all taxes and duties from which
the United States Government is exempt by
virtue of tax agreements between the United
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DETERMINATION AND WAIVER

I hereby make, as Under Secretary of Defense (Acquisition and;
Technology),the following findings, determination, and waiver g
regarding the application of the restrictions of 10 U.S.C, 2534:

Findings

l. Subsection (a) of 10 U.S.C., 2534 provides that the Secretary f
of Defense may procure the 1tems llsted in that subsectlon anly :

technology and industrial base. Subsectlmn (d), as amended by
section 810 of the FY 1997 National Defense Authorization Act, _
Public Law 104-201, authorizes the Secretary of Defense to wglve :
the limitation in subsection (a) of 10 U.S.C 2534 if he e ?
determlnes that application of the leltatlon “would lmpeﬂefthe

understanding providing for reciprocal procurement of defense
items that is entered into under section 2531” of title li; U_S,
Code, and if he determines that that country does not ﬁ - ,
discriminate against defense items produced in the Unlted States :
to a greater degree than the United States discriminates agalnst y

defense items produced in that country.

2. The Department of Defense has Memoranda of Understandlng 5
(MOUs) with the following countries: Australia, Austria, ;pfh“
Canada, Denmark, Egypt, Germany, Finland, France, Greece, Israel,
Italy, Luxembourg, Netherlands, Norway, Portugal, Spain, Sweden,
Switzerland, Turkey, and the United Kingdom. ?

3. Many of the MOU countries have advised that firms in thelr
countries have the capabllity to produce, and would be lntereﬁted
in selling to DoD, some or all of the items presently restrlctedb'

by 10 U.S5.C. 2534.

4. We have received numerous complaints from MOU countries that
domestic source limitations, such as those in 10 U.$.C.2534, do
in fact impede the reciprocal procurement of defense items,
whereas we have received fewer complaints from U.S. industry that
the MOU countries limit procurement to their domestic sources. -
Over the years, U.S. industry has sold more in defense articles
to the MOU countries than we have purchased from them. Contlnued
application of these limitations results in i1ll will that : f
redounds to the detriment of U.S. interests far in excess of
potential benefit to the U.S. industrial base.

ny

5. I find that none of the MOU countries discriminate againsﬁ

defense items produced in the United States to a greater degree
than the United States discriminates against defense items ;
produced in those countries.

e L T P e P L T e e e T
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Determination

Under the authority of 10 U.S.C. 2534(d), I hereby determlne
that application of the limitation of 10 U.S.C 2534(a) would r
impede the reciprocal procurement of defense items under _
memoranda of understanding providing for reciprocal procurement
of defense items.

Waiver

I hereby waive the limitation in 10 U.S.C 2534 (a) with
respect to the countries listed in paragraph 2 above.

APR 7 17

Under Secretary of Defense
(Acgquisition and Technalegy}

TOTAL P.B3
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1997)"; and by revising paragraph (c) to
read as follows:

252 2367006 Cost Limitationn.

B L E 5 2

(c) Prices stated in offers for items subject
to cost limitations shall include an

appropriate apportionment of all costs, direct

and indirect, overhead, and profit.
W L * BE .

262.239-7007 [Amended].

27. Section 252.239-7007 is amended
by revising the clause date to read “(JAN

1997)"; and in paragraph (d)(1) by
removing the word “certified’.

262.247-7001 [Amended].

28. Section 252.247-7001 is amended
by revising the clause date to read "(JAN

1997)""; and in paragraph (g) by
removing the word “certification™ and
inserting the word “statement’ in its
place.

[FR Doc. 97-1036 Filed 1-16--97; 8:45 am]
BILLING CODE 5000-04-M

26. Section 252.236-7006 is amended
by revising the clause date to read "“(JAN

48 CFR Part 225
IDFARS Case 96-D030]

Defense Federal Acquisition
Regulation Supplement; Metalworking
Machinery—Trade Agreements

AGENCY: Department of Defense (DoD).
ACTION: Fmal rule.

SUMMARY The Director 0f Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to reflect the expiration of
certain statutory restrictions on the
acquisition of machine tools.

EFFECTIVE DATE: January 17, 1997,

FOR FURTHER INFORMATION CONTACT.
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D 1389, 3062 Defense

Pentagon, Washington, DC 20301-3062.

Telephone (703) 602-0131. Telefax

(703) 602-0350. Please cite DFARS Case

96-D030 in all correspondence related
to this issue.

SUPPLEMENTARY INFORMATION.

A. Background

10 U.S.C. 2534 (a)(4)(B) restricted the
acquisition of non-domestic machine
tools in certain Federal Supply Classes
for metalworking machinery. This
restriction ceased to be effective on

Qctober 1, 1996. On November 15, 1996
(61 FR 58488), the DFARS was amended

to remove language that implemented
10 U.S.C. 2534(a)(4)(B), at 225.7004,

252.225-7017, and 225.7040. This final
rule makes a related amendment at
DFARS 225.403-70. The rule removes

the exception to application of the trade

agreements acts for those machine tools
for which acquisition was previously,
but is no longer, restricted by 10 U.S.C.

2534(a)(4)(B).
B. Regulatory Flexibility Act

This final rule does not constitute a
significant DFARS revision within the
meaning of FAR 1.501 and Public Law
98-577 and publication for public
comment is not required. However,
comuments from small entities
concerning the affected DFARS subpart

will be considered in accordance with 5

U.S.C. 610. Such comments should cite
DFARS Case 96-D030 in

correspondernce.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget

under 44 U.5.C. 3501, et seq.

{ist of Subjects in 48 CFR Part 225

Government procurement.
Michele P. Peterson,

Executive Editor, Defenise Acquisition
Regulations Council.

Therefore, 48 CFR Part 225 is

amended as follows:
1. The authority citation for 48 CFR

Part 225 continues to read as follows:

AUTHORITY: 41 U.S5.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

225.403-70 [Amended]

2. Section 225.403-70 is amended by
removing the entry "'34 Metalworking
machinery {(except 3408, 3410-34189,
3426, 3433, 3441-3443, 3446, 3448,
3449, 3460, 3461)" and inserting in its
place the entry ""34 Metalworking
machinery’.

IFR Doc. 97-1040 Filed [-6-97; B:45 am)]
BILLING CODE 5000044

48 CFR Part 225
IDFARS Case 96-D318)

Defense Federal Acquisition
Regulation Supplement; Authority To
Waive Foreign Purchase Restrictions

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comuments.

sUMMARY: The Director of Defense
Procurement has issued an interim rule

..... D3Jq
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amending the Defense Federal
Acquisition Regulation Supplemem
(DFARS) to implement Section 810 of
the National Defense Authorization Act
of Fiscal Year 1997 (Public Law 104—
201). Section 810 adds new auth(}nty to
waive the restrictions on farelgn |
purchases at 10 U.S5.C. 2534.

DATES: Effective date: january 17, 199’?
Comment date: Comments on E.he

interim rule should be submitted in:
writing to the address shown belaw on
or before March 18, 1997, to be :
considered in the fmmulatmn of the
final rule. : |

ADDRESSES: Interested partles should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Amy Williams, PDUSD (A&T) C DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602-0350. Please
cite DFARS Case 96-D319 inall

correspondence related to this nssue

FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602 0131

SUPPLEMENTARY ENFORMATEON

A. Background

This interim rule lmplemems Sectmn
810 of the National Defense
Authorization Act for Fiscal Year 1997
(Public Law 104-201). Section 810 adds
new authority to waive the restrictions
on foreign purchases at 10 U.5.C. 2534,
applicable to buses, chemical weapons
antidote, air circuit breakers, ball and
roller bearings, totally enclosed lifeboat
survival systems, and anchor and
mooring chain, if application of the
restrictions would impede the
reciprocal procurement of defense items
under a memorandum of understanding.
However, this waiver authority will not
be effective with regard to the additional
restrictions on the acquisition of anchor
and mooring chain, noncommercial ball
and roller bearings, and totally enclosed
lifeboat survival systems, contained in
defense appropriations acts {and
implemented at DFARS 225.7012,
225.7019, and 225.7022, respectively).

B. Regulatory Flexibility Act

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because there are no known small
business manufacturers of buses, air
circuit breakers, or the restricted
chemical weapons antidote; acquisition
of anchor and mooring chain, |
noncommercial ball and roller bearings,
and totally enclosed lifeboat survival
systems is presently restricted to
domestic sources by defense
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appropriations acts; and the restrictions
of 10 U.5.C. 2534 do not apply to
purchases of commercial items
incorporating ball or roller bearings. An
Initial Regulatory Flexibility Analysis
has, therefore, not been prepared.
Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subparts
also will be considered in accordance
with 3 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 96-D319 in

correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This action is necessary to
implement Section 810 of the National
Defense Authorization Act for Fiscal
Year 1997 (Public Law 104-201).
Section 810 adds new authority to
waive the restrictions on foreign
purchases at 10 U.5.C. 2534, and was
effective upon enactment on September
23, 1996. Comments received in
response to the publication of this
interim rule will be considered in
formulating the final rule.

List of Subjects in 48 CFR Part 225

Government procurement.
Michele P. Peterson,

Executive Editor, Delense Acquisition
Kegulations Council.

Therefore, 48 CFR Part 225 is

amended as follows:
1. The authority citation for 48 CFR

Part 225 continues to read as follows:

Authority: 41 U.5.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

2. Section 225.7005 is amended by
revising paragraph (a)(3) to read as
follows:

225.7005 Waiver of certain restrictions.
* * ¥ # *

{ﬂ) E S S

(3) Application of the restriction
would impede cooperative programs
entered into between DoD and a foreign
country or would impede the reciprocal

T T ™ .

procurement of defense items under a
memorandum of understanding
providing for reciprocal procurement of
defense items under 225.872, and that
country does not discriminate against
defense items produced in the United
States to a greater degree than the
United States discriminates against

defense items produced in that country.
¥ ¥ e ¥ ¥

3. Section 2235.7019-3 is amended by
revising paragraph {a)(1){(iv) to read as
follows:

225.7019=-3 Waiver,

@) * * *

(1) * * *

(iv) Application of the restriction
would impede cooperative programs
entered into between DoD and a foreign
country or would impede the reciprocal
procurement of defense itemns under a
memorandum of understanding
providing for reciprocal procurement of
defense items under 225.872, and that
country does not discriminate against
defense items produced in the United
States to a greater degree than the
United States discriminates against

defense iterns produced in that country;
# % * * *

[FR Doc. 97-1038 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-

48 CFrR Parts 225 and 252
{DFARS Case 96-D021]

Defense Federal Acquisition
Regulation Supplement; Contingent
Fees—rForeign Military Sales

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

sUMMARY:. The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to conform to changes adopted
in the Federal Acquisition Regulation
(FAR), pertaining to elimination of
requirements for Government review of
a prospective contractor’s contingent fee
arrangemerts.

DATES: Effective date: January 17, 1997.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 18, 1997, to be
considered in the formulation of the
final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Atin:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense

LI L L L L I s e bbb b e e hedchie e he bbb bedebe bbb e b b bade b nded b he e e behabe e behabebahb b babn b b L e e e e e e e e L e e L L L L L L L L L L L L L L L

Pentagon, Washmgian DC 20301-3062.
Telefax number (703) 602- 0350 Please
cite DFARS Case 96-D021 in all

correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602-01 31.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule amends 3 FARS
225.73,252.212-7001, and 252.225~
7027 to conform to the FAR revisions
published as Item | of Federal :
Acquisition Circular 90-40 (61 FR
39188, July 26, 1996}, which remm'eci
requirements for prospective contractors
to pmwde certain mfmmatmn to the
arrangements. This interim mle makeg
the associated DFARS changes related to
contingent fees under contracts for
foreign milifary sales. " |

B. Regulatory Flexibility Act

This interim rule is not expected m
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulamry
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule removes mqmmm&ms
for contracting officer review of
contingent fee arrangements under
foreign military sales contracts, but does
not change the policy pertaining to the
allowability of contingent fees under
these contracts. An Initial Regulamry
Flexibility Analysis has, therefore, not
been prepared. Comments are mwted
from small businesses and other
interested parties. Comments from small
entities concerning the affected DFARS
subparts also will be considered in -
accordance with 5 U.S.C. 610. Such
comments should be submitted .
separately and should cite DFARS Case

96-D021 in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act dnes
not apply because this interim rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S5.C. 3501, et seq.. |

D. Determination to Issue an Intﬁnm
Rule :

A determination has been made under
the authority of the Secmﬂ.ary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This interim rule conforms
the DFARS to changes already adopted
in the FAR. Federal Acquisition Circular
90-40 (FAR Case 93-009) eliminated
the clause at FAR 52.203-4, Contingent
Fee Representation and Agreement; the

............................................................................................................................................................................



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

January 17, 1997

ACGQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Case: 960-D319

D. L. 97-006

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC :
DIRECTOR, PROCUREMENT POLICY, ASA{(RD&A)/SARD- PP
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS
AGENCY !

SUBJECT: Authority to Waive Foreign Purchase Restrictions

any

We have amended the Defense Federal Acquisition Regulation
Supplement (DFARS) Subpart 225.70, to implement Section 810 of
the National Defense Authorization Act for Fiscal Year 1997 f
(Pub. L. 104-201). Section 810 adds new authority to waive the
restrictions on foreign purchases at 10 U.S.C. 2534. s

The attached interim DFARS rule 1s effective lmmedilately andé

will be included in a future Defense Acquisition Circular.

"Director, Defense Procurement

Attachment

cc: DSMC, Ft. Belvoir

i iy
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DFARS Case 96-D319
Authority to Waive Foreign Purchase Restrictions
Interim Rule

PART 225--FOREIGN ACQUISITION

w ok s ok o

'HONS ACTS, AND OTHE
{ACQUISH‘ ION]

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRI/

STATUTORY RESTRICTIONS ON FOREIGN PURCHASES

w X ® K #

225.7005 Waiver of certain restrictions.
Where provided for elsewhere in this subpart, the restrictions on certain foreign purchases |
under 10 U.S.C. 2534 may be waived as follows: 5

(@) The head of the contracting activity may waive the restriction on a case-by-case basns
upon execution of a determination and findings that any of the following applies:

(1) The restriction would cause unreasonable delays.

(2) United States producers of the item would not be jeopardized by competition from a

foreign country, and that country does not discriminate against defense items produced

in the United States to a greater degree than the United States discriminates agamst
defense items produced in that country.

(3) Application of the restriction would impede cooperative programs entered into
between DoD and a foreign country [or would impede the reciprocal procurement

of defense items under a memorandum of understanding providing for rempmcal

procurement of defense items under 225.872], and that country does not .
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(4) Satisfactory quality items manufactured in the United States or Canada are not
available.

(5) Application of the restriction would result in the existence ot only one source for the
item in the United States or Canada. -

(6) Application of the restriction 1s not in the national security interests of the Umted
States. -

(7) Application of the restriction would adversely aftect a U.S. company.

(b) The restriction is waived when 1t would cause unreasonable costs. The cost of the ite
of U.S. or Canadian origin 1s unreasonable if 1t exceeds 150 percent of the offered
price, inclusive of duty, of items which are not of U.S. or Canadian origin.

% % &k iz %k

225.7019 Restrictions on ball and roller bearings.

....................................................................................................................................................................................
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225.7019-3 Waiver.

% % %k %k #*

(a)(1)(iv) Application of the restriction would impede cooperative programs entered into
between DoD and a foreign country [or would impede the reciprocal procurement
of defense items under 2a memorandum of understanding providing for rempmcai
procurement of defense items under 225.872], and that country does not _
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country

d ke ks o
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Pl‘lﬁﬂty . Originamr Code

| Case References

Case Manager
| (R)(6)

FAR Cites

DFARS Cites
225.7004-4(a)(3) & 225.7019-3(a)(4)

Cognizant C@mmmees
| International Acqmsmon Comnuﬁee

Coordination

10 US.C. 2534

Section 810 was effective upon enactment (September 23, 1996).
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(1) In consultation with the Secretary of the Treasury, an
examination of the appropriate definition and treatment of com-
pensation, including deferred compensation.

(2) An examination of the appropriate definition of senior
executive positions and any other positions that should be cov-
ered under the cost allowability policy.

(3) An examination of how to apply the cost allowability
policy to individual contracts and aggregations of contracts
within a corporation.

(4) Any other matter related to the cost allowability of exec-
utive compensation that the Administrator considers appro-

riate.

‘2) LEGISLATIVE PROPOSAL.—Not later than March 1, 1987, the
President shall submit to Congress a legislative proposal incorporat-
ing the conclusions reached by the review conducted under sub-
section (d) and establishing a statutory Government standard on the °
cost allowability of executive compensation.

(" SEC. 810. wfg%iﬂow TO PROHIBITION ON PROCUREMENT OF FOR.
Section 2534(d)(3) of title 10, United States Code, is amended

by inserting “or would impede the reciprocal procurement of defense

items under a memorandum of understanding providing for recip- |

rocal procurement of defense items that is entered into under section !

2531 of this title,” after “a foreign country,”. -

Subtitle B—0

SEC. 821, PROHIBITION ON RELEAS
UNDER FREEDOM OF INFORMATION ACT. - 1

(a) ARMED SERVICES ACQUISITIONS.—Section 2305 of title 10, 1
United States Code, is amended by adding at the end the following
new subsection.

“(8) PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS.—{1)
Except as provided in paragraph (2), a proposal in the possession
or control of the Department of Defense may not be made available
to any person under section 552 of title 5.

“(2) Paragraph (1) does not apply to any proposal that is set
forth or incorporated by reference in a contract entered into between
the Department and the contractor that submitted the proposal.

“(3) In this subsection, the term proposal’ means any proposal,
including a technical, management, or cost proposal, submitted by
a contractor in response to the requirements of a solicitation for a
competitive proposal.”.

(b) CIVILIAN AGENCY ACQUISITIONS.—Section SO03B of the Fed-
eral Property and Administrative Services Act of 1949 (41 U.S.C.
253b) is amended by adding at the end the following new sub-

(1) Except as provided in paragraph (2), a proposal in the posses- E
gion or control of an executive agency may not be made available
to any person under section 552 of title 5, United States Code. [
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(if) A contract that is entered into by & contractor on behall of the
" Department of Defense for the purpose of providing such an #tem to another

eontractor as Government-furnished equipment.

(B) In any case in which 8 contract for items described in subsect
includes the procurement of more than one Federal Supply Class of machine
or machine tools and accessories, each supply class shall be evaluated separatealy for
purposes of determining whether the limitation in subsection (a) applies.

- (C) Subsection (a}4) and this paragraph shall cease to be effective on October 1,
1996.
(3) Ball beMngﬂ Md Nﬂﬂ" bearin -—-SHM (&)(5) gnd this kg

to :-fg;-; 1- :='=:-éi; 1, Hidé. ,l_"‘"?)‘b

- . & 4 {r
(d) W)ai'é'er authorfty —fhe Seor

‘.ﬂ
Ufﬁﬂ@m mﬁ" %‘mve the Hmitation in subssc-
tion (&) with mm m the NTOCUT
Secretary determines that any of the following apply:

ement of an lem listed in that subsection if the
(1) Application of the limitation would cause unreasonsble eosts or delays to be
incurred.

(2) United States producers of the item would not be jeopardized
from & foreign country, and that country does not discriminate agains
jtems produced in the United States to & greater degree t.hm the Umwd States
discriminates against defense items produced in that country.

f" (3) Application of the limitation would impede cooperative programs
. between the Depmﬁmnt of Defense and a foreign country, and that country Goes
defe.rm item pmdu in the United States to & greater

\ not discriminate agair

nfactiired by & mw thﬁ.t iﬂ W’t @f thﬁ
national technology and industria bm (as defined in section 2491(1) of this title)

are not available. .
(§) Application of the limitation would result in the existence of only one source

for the item that is an entity that is part of the national technology and industrisl
base (a8 defined in section 2491(1) of this fitle).

- (6) The procurement i& for an amount less than the simplified sequisition
threshold and simplified purchase procedures are being used.

(7) Application of the hmitation is not in the national security
United States.

(8) Application of the ki ion would adversely affect & United States company.

amniteisc

toreatas of the

(e) Sonobuoys.—

(1) Limitation.—The Sewem-y of Defense may not procure a sonobuoy manu-
factured in a foreign country if United Btates firms that manufacture sonobuoys are
not permitted to compete on an equal basis with foreign manufacturing firms for

the sale of sonobuoys in that foreign country.
(2) Walver authority.—The Secretary may waive the limitstion in paragre
with respect {0 a particular procurement of sonchuoys if the Secretary determines
that such procurement is in the national security interests of the United Sisles.
{3) Definition.—In this subsection, the term “United States firm” has the
meaning given such term in section 2532(d)(1) of this title.

(f) Principle of construction with future laws.—A provision c;af law may not be
construed as modifying or superseding the provisions of this sectiom,
fl.lnda m m hm.lt&d Ofr m&d& Wﬂﬂﬂb]&, by m'e Mm 0{ :'51'-5.'-1";5*:
domestic source by contract, unless that provigion of law—

{1) specifically refers to this section;
{2) Epemﬁmﬂy states that such 1!
provigions of this section; and
(3) Emﬂ.ﬁmﬂy idﬁnﬁﬁm me mﬁﬂﬂw d‘ommc mm inrvatved
the contract to be awarded pursuant to such proviai 3 ‘
contravention of this section.
678
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NAME

Grinding machines

Lathes

Planers and shapcrs

Mis xmchme tools

1438 .

3441 Bendmg and formun 55-

3442 Hydraulic and pneumatic presses, power driven

3443 Mechanical presses, power driven ;

3445 Punching and shearing machines

3446 Forgmg mchmery, and hamme;

3448 Riveting machines

3449 Miscellaneous secondary metal forming and
cutting machines

3460 Machine tool accessories

3461 Accessories for secondary metalworking
machinery

(b) Machine tool accessories classified under FSC 3460 or 3461 are not components under
225.7004-5. Where a solicitation for machine tools includes machine tool accessories, list
known machine tool accessories which are not separate line items 1n the provision at ;
252.225-7040, Machine Tool List. Identity accessories which are separate line items 1n the
schedule. The contracting activity must exercise judgment in determining whether an item
is an accessory or a component. This determination should be based on the use of the 1tcm
in the machine tool being purchased. -

(c) Valves restricted under this section are those powered and non-powered valves listed in _:1
Federal supply classes 4810 (vaives, powered) and 4820 (valves, non-powered) used in
piping for naval surface ships and submarmes.

225.7004-3 Exception.
This restriction does not apply if the acquisition 1s below the simplified acquisition threshold.

225.7004-4 Waiver.

(a) The head of the contracting activity may waive the restriction on a case-by-case basw
upon execution of a determination and findings that any of the following applies:

(1) The restriction would cause unreasonable delays.

295 70-6 D: g1 ....
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(2) United States producers of the item would not be jeopardized by competition from a
foreign country, and that country does not discriminate against defense items
produced in the United States to a greater degree than the United States dnscmnmates

against defense 1tems produced in that country.

(3) Application of the restriction would impede cooperative programs entered into
between DoD and a foreign country, and that country does not discriminate against
defense 1tems produced in the United States to a greater degree than the Umted States
discriminates against defense items produced in that country. -

' @) Satisfactory quality items manufactured in the United States or Canada are not
available. :

(5) Application of the restriction would result in the existence of only one source for the
item 1n the United States or Canada. -

(6) Application of the restriction is not in the national secunty interests of the Lmted
States. .

(7) Application of the restriction would adversely affect a U.S. company.

(b) The restriction is waived when 1t would cause unreasonable costs. The cost ot the i:tcm
of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the offercd
price, inclusive of duty, of items which are not of U.S. or Canadian origin.

225.7004-5 U.S. or Canadian origin.
(a) A valve or machine tool shall be considered to be of U.S. or Canadian origin if—

(1) 1t 1s manufactured in the United States or Canada; and

(2) The cost of 1ts components manufactured in the United States or Canada exceed% 50
percent of the cost of all its components.

(b) The cost of components shall include transportation costs to the place of incorperation mto
the end product and duty (whether or not a duty-free certificate may be 1ssued). :

225.7004-6 Contract clauses.

(a) Unless an exception applies or a waiver has been granted, use the clause at 252.225- 70?17
Preference for United States and Canadian Valves and Machine Tools, n all sohcxwuons

and contracts for valves and machine tools.

(b) Consider using the clause at 252.225-7001, Buy American Act and Balance of
Payments Program, and, if applicable, the clause at 252.225- 7007, Trade Agreements Au
whenever an exception or waiver Is ammpawd Where these clauses are used, state in the
solicitation that offers which do not conform to the restrictions of the more restrictive

clause will only be considered 1if an exception applies or a waiver 1Is granted.

(¢) Use the provision at 252.225-7040, Machine Tool List, 1n all solicitations for mac nme
tools which contain the clause at 252.225-7017, except where—

DAC 91-9 | 205 70-7
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225.7018-2 Waiver.
The restriction in 225.7018-1 may be waived on a case-by-case basis where the Secretary of the

Military Depariment or the Under Secretary of Defense (Acquisition & Technology) certifies to thé
Commuttees on Appropnations of the House and Senate that— :

(a) Adequate domestic supplies are not available to meet requirements on a timely basis; and
(b) The acquusition must be made in order to acquire capability for national securnty purposes.

225.7018-3 Contract clause. :
Use the clause at 252.225-7033, Restriction on Acquisition of Four Ton Dolly Jacks, in sohcztatmns

and contracts that use fiscal year 1993 funds for the acquisition of four ton dolly jacks.
225.7019 Restriction on antifriction bearings.

225.7019-1 Restriction. :
In accordance with 10 U.S.C. 2534, through fiscal year 1995, do not acquire antifriction beamgs or

bearing components which are not manufactured in the United States or Canada.

225.7019-2 Exceptions.
The restriction in 225.7019-1 does not apply to—

(a) Acquisitions below the simplified acquisition threshold;

(b) Purchases of commercial items incorporating antifriction bearings;

(c) Miniature and instrurnent ball bearings restricted under 225.71;

(d) Items acquired overseas for use overseas; or

(e) Antifriction bearings or bearing components or items containing bearings for use in a
cooperative or co-production projct under an international agreement.

225.7019-3 Waiver.
The head of the contracting activity may waive the restriction in 225.7019-1—

(a) Upon execution of a determination and findings that—
(1) No domestic (U.S. or Canadian) bearing manufacturer meets the requirement;

(2) It is not in the best interests of the United States to qualify a domestic bearing to

replace a qualified nondomestic bearing. This determination must be based on a
bearing would cause

finding that the qualification of a domestically manufactured
unreasonable costs or delay. A finding that a cost is unreasonable should take into

consideration DoD policy to assist the domestic industrial mobilization base.
Contracts should be awarded to domestic bearing manufacturers to increase their
capability to reinvest and become more competitive;

(3) United States producers of the item would not be jeopardized by competition from a
foreign country, and that country does not discriminate against defense items -
*ate_gs

produced in the United States to a greater degree than the United States discrim
against defense items produced in that country;

20570-16 | DAC 91-9
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“"(4) Application of the restriction would i

impede cooperative programs entered mto
between DoD and a foreign country, and that country does not discriminate against
defense 1items produced in the United States to a greater degree than the United

States discriminates against defense items produced in that country;

(5) Apphcamn of the restriction would result in the existence of ¢nly one source for the
itern in the United States or Canada; -

(6) Application of the restriction is not in the national security interests of the Umted
States; or -

(7) Application of the restriction would adversely affect a U.S. company.

(b) For multiyear contracts or contracts exceeding 12 months, only f—

(1) The head of the contracting activity executes a determunation and findings in
accordance with paragraph (a) of this subsection;

(2) The contractor submuts a wntten plan for transitioning from the use of nondmmsuc to
domestically manufactured bearings; .

(3) The plan—

(1) States whether a domestically manufactured bearing can be qualified, at a

reasonable cost, for use during the course of the contract penod,;

(1) Identifies any bearings that are not domestically manufactured, their apphcatmn and
source of supply; and - -

(i) Describes, including cost and timetable, the transition to a domestically
manufactured bearing. (The timetable for the transition should normally mke no
longer than 24 months from the date the waiver is granted); and

(4) The contracting ofhcer accepts the plan and incorporates it in the contract.

225.7019-4 Contract clause. --
Use the clause at 252.225-7016, Restriction on Acquisition of Antifriction Bearings, in all sohc:ltanons

and contracts, unless—
(a) An exception applies or a warver has been granted; or

(b) The contracting officer knows that the items being acquired do not contain antifriction
bearings.

225.7020 Restriction on coal and petroleum pitch carbon fiber.

225.7020-1 Restriction.

(a) Section 8040A of Pub. L. 102-172, and section QU040A of Pub. L. 102-396, requre the
Secretary of Defense to take such action as necessary to ensure by fiscal year 1994 that a
minimum of 75 percent of the annual DoD requirements for coal and petroleum pitch

carbon fibers is acquired from domestic sources.

DAC 91-9 225.70-17
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§ 2334

part of the national technology and industrial base (as defined
in gection 249 1(1) of this tlﬂﬁ?

(1) COMPONENTS FOR NAVAL VESSELS. mSubsectmn (a) does

not apply to a procurement of spare or repair parts needed to
supporg %ﬂmmnanw for naval vessels produced or manufac-
ared outside the United States.

= (6) The procurement is<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>